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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

I N RE: 176 B.R. 436
MAI SLI N | NDUSTRI ES, U. S., Case No. 83-03161-R
I NC., et al.,

Debt or . Chapter 7

STUART GOLD, Trustee,

Plaintiff,
Case No. 85-0076-R
V.
A.J. HOLLANDER COWPANY, et al., Adversary Proceedi ng
Def endant .

AVENDED SUPPLEMENTAL OPI NI ON*

On July 29, 1986, this Court referred these adversary proceedi ngs
tothelInterstate Commerce Commission["I.C. C."] for adetermnation as
t o whet her the assessnent of rates clained by the plaintiff constituted
an unreasonabl e practice or whether the rates thenselves were
unreasonableinviolationof 49 U S. C. 8§ 10701(a). Now, the defendants
i n these adversary proceedi ngs seek to have this Court amend the |.C C

referral toincludeissues raised by the Negoti ated Rates Act of 1993

1 Thi s opi ni on suppl enent s an opi ni on gi ven i n open court on July
5, 1994.



["NRA"], Pub. L. 103-180, 107 Stat. 2044, enacted into | aw Decenber 7,

1993.

On July 5, 1994, a hearing on these matters was held i n open
court. This Court determ ned that certain provisions of the NRAwere
appl i cabl e to t he def endants, and t herefore granted t he def endant s’

motion to amend the referral to include consideration of the NRA.

The United States Suprene Court inMaislinlndus., US., Inc. v.

Primary Steel, Inc., 497 U.S. 116 (1990), held that the Interstate

Comrer ce Act forbids the secret negotiation and coll ection of rates
lower thantheratethecarrier filedwiththel.C C Accordingly, the
Court ruledthat collectionof thefiledrate coul dnot be barred as an
unr easonabl e practi ce where the parti es had negoti ated an unfiled rate.
Al t hough t hi s deci si on abol i shed t he def endants’' princi pal def ense,
t hey asserted that ot her defenses were still avail able. Accordingly,
on April 15, 1991, this Court again referred these adversary
proceedings tothel.C C for consideration of the defendants' cl ai ns
of rate unreasonabl eness. On December 3, 1993, the NRA was

enacted intolaw. 2 On Decenmber 23, 1993, the|l.C. C. reopened these

2 Congress enacted the NRAinresponsetothe many suits filed by
bankrupt cy trustees to conpel shippers to pay the di fference between
therate they negotiated andtheratefiledwiththel.C C. The NRA
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proceedi ngs t o det erm ne whet her Maislin's rates were unreasonable. To

date, however, the I.C C. has not yet decided this issue.

On March 15, 1994, the defendants filed the notion currently
before this Court. The defendants seek to anend this Court's referral
order toincludeissues under the NRA. The defendants cl ai mthat the
NRA cr eat es def enses whi ch were not present at the time of the 1991
referral order.® The trustee and plaintiff in these adversary
proceedi ngs, Stuart Gol d, objects tothe defendants' request for an
anended referral order. One objectionraisedbythetrusteeisthat
t he NRA, as appliedtothese proceedings, i s unconstitutional. The
def endants assert that the NRA is constitutional.

Because the constitutionality of an act of Congress was cal | ed

sets forth a mechani smwhereby filed rate di sputes nay be settl ed
according to a statutory fornul a.

3 Specifically, the defendants contend that section 2(e) of the
NRA creates an al ternative procedure for resol ving di sputes resul ting
fromattenpts of a notor carrier or its representatives to assess
under charges for transportation services provi ded bef ore Sept enber 30,
1990.

Second, the defendants state that section 2(f) of the NRAall ows
settl ement of actions such as the present cases by paynent of either
fifteen (15) or twenty (20) percent of the difference between the
tariff rateandtheoriginally billedrate, dependi ng onthe wei ght of
t he individual shipnents.

Finally, the defendants assert that section 2(a) of the NRA
exenpt s persons qualifying as small busi ness concerns fromliability
for the difference betweenrates originally billedandthe applicable
and effective tariff rates of carriers such as Maislin.
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into question, this Court, pursuant to 28 U.S.C. 8§ 2403, sent the
United States Attorney General acertification of intervention. The
United States has i ntervened, as a matter of right, and supports the

def endants' position.

A

The trustee asserts four justifications for not amendi ng t he
referral tothel.C. C. First, thetrustee contends that the NRAis
i nappl i cabl e t o bankrupt cy proceedi ngs. He argues t hat section 9 of
the NRAexplicitly provides that the NRAshall not limt or otherw se
af fect application of 11 U. S.C. 88 541(a) or 704. If the NRAis
appliedtothe present adversary proceedi ngs, section 2(a) of the act
wouldlimt the estate' s property toonly 5, 15 or 20 percent of the
claim Moreover, if thel.C.C. were to find that the rates were
unr easonabl e, section 2(e) would elimnate any claim The trustee
asserts that these provisions wouldclearly limt the application of §
541(a) by reducing the property of the estate and correspondingly limt
§ 704. The trustee concedes that it may have been the ori gi nal intent
of the Public Wrks Comm ttee of Congress to apply this | awagai nst
debt ors; however, political pressures forced a conpronm se and

ultimately a different |egislative result.



Second, the trustee asserts that section 2(e) does not apply to
pendi ng cl ai ns, but only to prospective claims. The trustee states
t hat because the new prohibition applies to conduct which was
previously lawful, thereis a presunption of prospective application
rebuttable only by explicit |anguage to the contrary.

Third, the trustee argues that retroactive applicati on woul d
vi ol ate t he Equal Protection O ause of the United States Constitution.
The trustee argues that the NRA singles out a class of persons and
retroactively subjects themto different treatnment fromall others who
possess identical rights. Al so, section 2(e) of the NRA enpl oys a cut -
of f date of Septenber 30, 1990, so that collection efforts for
transportation performed prior tothat date are unl awful. The trustee
argues that this is a readjustnment of property rights of private
persons and is in essence an unlawful taking.

Finally, thetrustee asserts that the NRAvi ol ates the separation
of powers doctrine under the United States Constitution. He contends
t hat Congress, through the NRA, has usurped t he power of the judiciary
by asserting the power to annul a judgnent of the courts. |If this
Court amends thereferral of thismtter tothel.C C., thetrustee
argues that this Court wouldineffect givethel.C C. theright to
annul or overturn a final decision rendered by the United States
Suprene Court. Such an action, the trustee contends, woul d violatethe

separation of powers doctrine.



The def endant s argue t hat under section 2(e)(2) of the NRA, the
| .C.C. hasjurisdictionto determ ne theissue of unreasonablerate
practices as enconpassed by section 2(e), and therefore this Court
should amend its referral toincludethe broadened jurisdiction of the
|.C C

Mor eover, the defendants contend that referral enconpassingthe
NRA shoul d be grantedtothe |I.C C so that they may present evi dence
and argunent tothe l.C C concerning exenptions or settlenent options
under section 2(a) of the NRA and the newWy enacted 49 U S.C. §
10701(f).

Finally, the defendants state that at pages 4-5 of its Decenber
21, 1993 decision, thel.C C indicatedthat it shoul d determ ne the
t hreshol d i ssue of whet her shipnents all egedly affected by 49 U. S.C. §
10701(f)(2), (3), or (9) fall within the general negoti ated rates
context described in 49 U S.C. 8§ 10701(f)(1). Therefore, the
def endant s argue t hat the proper forumto make a determ nation as to
whet her the NRA appliestothese proceedingsis, bythel.C C's own
adm ssion, the I.C C

The def endants contest the trustee's argunent that the NRAi s
i nappl i cabl e to debtors i n bankruptcy. The defendants state that the

NRA applies to all carriers "no |l onger transporting property," or



"transporting property for the purpose of avoi ding" the NRA. The
def endants aver that the |l egislative history clearly reveal s the
congressional intent to have the NRA apply to debtors i n bankruptcy.
Mor eover, the defendants argue that the NRAconditions its effect upon
t he operating, rather than the financial status of the carrier, and
therefore is not affected by thelimtations foundin 11 U.S.C. §

541(c) (1).

The United St at es supports the defendants' position that renedi al
provi sions of the NRAare applicabletothese adversary proceedi ngs and
shoul d be considered by thel.C. C. pursuant to an anended referral.
The United States asserts that section 2(a) of the NRA al | ows shi ppers
faced with undercharge clains to el ect to satisfy such cl ai ns by payi ng
a percent age of the anount cl ai med. This provision, the United States
contends, i s applicabl e toany clains pendi ng on Decenber 3, 1993, or
arising fromshi pments tendered within two years after that date.
Mor eover, the United States argues that for any di sputes over shi pnents
t ender ed bef ore Sept enber 30, 1990, t he NRA al | ows shi ppers to proveto
the 1.C.C. that a carrier's collection of undercharges was an
unr easonabl e practice, thereby overruling the United States Suprene

Court case of Maislinlndus., US.. Inc. v. Primary Steel, I nc., 497

U.S. 116 (1990).



Regar di ng section 9 of the NRA, the United States argues that this
| anguage is only rel evant i n cases where the NRAis inconsistent with
t he Bankruptcy Code. If this Court construes section 9 to nean t hat
the NRAis inapplicabletocarriersinbankruptcy, the United States
argues t hat such a deci si on woul d i nval i date t he very core of the NRA -
that i s, the shipper relief provisions of sections 2(a) and (e). The
United States submts that further evidence of the NRA' s applicability
t o bankrupt carriers canbefoundinits applicationtocarriers "no
| onger transporting property.” |f Congress intendedthe NRAnot to
apply to bankrupt carriers, the United States asserts that it would
have included limting | anguage in this provision.

Wth respect tothe constitutional challenges, the United States
argues that the trustee's Fifth Amendnent chal | enge nust fail because
Congress actedrationally andwith alegitimte | egislative purposein
enacting the NRA. Further, the United States asserts that the NRA does
not vi ol ate the separati on of powers doctrine. The United States
poi nts out that Congressisfreetoalter judicial interpretations of
statutory enact nents by passi ng newl egi sl ati on or nodi fyi ng current

| egi sl ati on.

In matters of statutory construction, the duty of this Court is

togiveeffect totheintent of Congress, and in doing so, the Court's



first referenceistotheliteral nmeani ng of the words enpl oyedinthe

statute. Dawson Chem Co. v. Rohm& Haas Co., 448 U. S. 176 (1980);

Flora v. United States, 357 U.S. 63 (1958). "Absent a clearly
expressed |l egislativeintentiontothe contrary, that | anguage nust

ordi narily be regarded as concl usive." Consuner Prod. Safety Comm n v.

GIE Syl vania, Inc., 447 U. S. 102, 108 (1980). Therefore, this Court

must first ook to the plain|anguage of the NRAto determne its
applicability to debtors in bankruptcy. If thelanguageis clear and

unanbi guous, thenthis Court need not ook tothe statute's | egislative

hi story. Tennessee Valley Auth. v. Hill, 437 U.S. 153 (1978). This
Court shoul d construe the NRA' s | anguage "so as to give effect tothe

i ntent of Congress.” See United States v. Underhill, 813 F. 2d 105, 111

(6th Cir.), cert. denied, 482 U S. 906 (1987).

V.

The first i ssue before the Court i s whether section 9 of the NRA
prohi bits its applicationto debtors in bankruptcy by contraveningthe
anti-forfeiture provisionin 11 U S.C. § 541(c)(1). Section 9,
"Limtationon Statutory Construction,"” defines the NRA's applicability
t o bankruptcy proceedi ngs. That provision states:

Nothinginthis Act . . . shall be construedas limting
or otherw se affecting application of title 11, United

St at es Code, relatingto bankruptcy; title 28, United States
Code, relating to the jurisdiction of the courts of the



Uni ted States (includi ng bankruptcy courts); or the Enpl oyee

Retirement Inconme Security Act of 1974.

Secti on 9 unanbi guousl y provi des t hat t he Bankrupt cy Code gover ns
notw t hst andi ng the NRA. However, the trustee argues that thereis a
potential conflict between the NRA and t he Bankruptcy Code. The
trustee argues that the NRAis inapplicable to these proceedi ngs
because the NRAwould "limt or otherwi se affect” application of the
Code's anti-forfeiture provision, 11 U S.C. 8§ 541(c)(1).+4

The anti-forfeiture provision of the Bankruptcy Code operates to
prevent the transfer of what woul d ot herw se be estate assets by
voiding any third-party attenpt to stripthe debtors of assets.® That
section provides, in pertinent part:

[Alninterest of the debtor in property becones property of

the estate. . . notw thstanding any provisioninan. . .

appl i cabl e nonbankruptcy law. . . that is conditioned on

t he i nsol vency or financial condition of the debtor .

and that effects or gives anoptiontoeffect aforfeiture,
nmodi fication, or term nation of the debtor's interest in

4 Section 2(a) of the NRA would affect the anti-forfeiture
provi si on of the Code by mandating that carriers, here Mai slin, accept
settlements ranging from5 to 20 percent for clains against the
def endants; thereby limting recovery for the estate.

5 Courts have recogni zed that undercharge clains constitute
property of the estate as definedin 11 U.S.C. § 541. See Maislin

Indus., U.S., Inc. v. A.J. Hollander Co., 69 B.R 771 (E.D. M ch.
1986); Inre Crysen/ Mont enay Energy Co., 902 F. 2d 1098 (2d Cir. 1990);
Cooper v. ICC(lnreBulldog Trucking, Inc.), 150 B.R 912 (WD.N. C.
1992); and Gunport v. ICC(Inre Transcon Lines), 147 B. R. 770 ( Bankr.
C.D. Cal. 1992).
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property.®

11 U. S.C. 8541(c)(1)(B). Theissue then becones whether the NRA' s
applicability tothese proceedingsis "conditionedontheinsolvency or
financial condition" of Maislin.

It isinteresting and inportant tonotethelegislative history

behi nd t he enact ment of the NRA. 7 The NRAwas created after years of

6 Bankruptcy courts have consistently enforced 8 541(c)(1) with
great vigor. See lnre Governnment Sec. Corp., 972 F.2d 328 (11th Cir.
1992) (8 541(c) (1) rendered unenforceabl e an i nsurance policy provi si on
t hat term nated the policy based on the appoi ntment of a "receiver or
other liquidator' for the insured); In re Railway Reorganization
Estate, Inc., 133 B.R 578 (Bankr. D. Del. 1991) (8 541(c)(1) rendered
unenf orceabl e cl auses whi ch purportedtotermnate, limt or otherw se
nodify a debtor's interest in its property upon the filing of a
bankruptcy petition).

7 Sunmari zi ng t he purpose of the NRA, Senator Danforth, al eading
sponsor of the |egislation, stated:

M. President, today we finally bring to an end an
expensi ve nui sance for Anerica' s businesses that has
resulted fromthe continued enforcenent of outdated | aws.

The Mot or Carrier Act of 1980 substanti al |y deregul at ed
the trucking industry by elimnating nost price and entry
requirements. One significant regul ation retainedwas the
requi rement that trucking conpanies filedwiththelCCall
tari ffs governing shipnents. Since enactnent of the 1980
Act, however, carriers have frequently negoti ated | ower
rates wi t h shi ppers but have not filed thoserates with the
| CC. In 1990, the Supreme Court inMaislinlndustriesv.
Primary Steel, hel d that shi ppers arerequiredto paythe
filed rate when the shipper and carrier have privately
negoti ated a | ower rate,

Foot note 7 cont'd.
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| obbyi ng by shi pper groups andthel.C. C. Inearly 1993, the Senate
passed an underchargerelief bill, S. 412.8 Duringthe sanme tine, the

House hel d heari ngs on anot her underchargerelief bill, H R 2121°,

regardl ess of the equities involved. The trustees of
bankr upt trucki ng conpani es t hat had negoti ated such rates
are now sui ng shippers for the difference. These
suits are bei ng brought years after paynent for and delivery
of the shipnents.

Let ne use a hypothetical toillustrate the absurdity of
this situation. . . . you bought a discount airlineticket
fromPan Amseveral years ago for $300. Subsequently, Pan
Aml i qui dates. Pan Am s bankruptcy trustee notifies you
t hat t he nondi scounted price of the ticket you purchased was
$600. The trustee says that Pan Amwas supposedto file the
di scounted ticket price, $300, with a governnent agency, but
[it] failed to do so. Thus, Pan Am s trustee says that you
owe the difference between the agreed upon price and
nondi scounted fare.

The | egi sl ation al so preserves a shi pper's right to pursue
an | CC determ nati on of the reasonabl eness of the rate
charged, if a shipper elects not to use the settl enent
formulas. It also elimnates | awsuits that bankruptcy
trust ees have brought to col | ect noney fromshi ppers rel at ed
to code and range tariffs.

139 Cong. Rec. S16183-01 (daily ed. Nov. 18, 1993) (statenent of Sen.
Danforth) (citations omtted).

8 The Senate Report onthe bill stated that its purpose was to
alleviate the "freight notor carrier "undercharge' litigationcrisis"
and resol ve di sputes "resulting fromefforts by trustees for bankrupt
not or carriers or nonhousehol d goods forwarders to col | ect additional
anmount s for past transportation provided, in certaininstances where
t he agreed-upon rate or charge al | egedl y was not properly or tinely
filedinatariff wththelCC. . . ." S. Rep. No. 79, 103d Cong.,
1st Sess. 1 (1993).

9 H R 2121, The Negoti ated Rates Act of 1993, H R Rep. No. 359,
103d Cong., 1st Sess. 7 (Nov. 15, 1993). H R 2121 ultimately becane
the NRA, with sonme revisions.
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whi ch was proposed by Representative Norman M neta, chairman of the
House Conmi ttee on Public Wrks and Transportation. Duringthe House
Sur face Transportation Subconm ttee neeting on H R 2121, sponsors of
the bill added a new provi sion, which eventual | y becane section 9 of
the NRA. The trustee argues that section 9 was a |l ast m nut e deci si on
by t he House t o excl ude al | bankruptcy cases fromthe newrequirenents
of the NRA. 10

The United States and t he def endants argue that | etters between
Represent ati ve Brooks and Representative M neta represent the concern

over jurisdiction, not adecisionto exclude bankruptcy cases from

10 According to an article in the ABI Journal, the purpose of
section 9was to forestall any attenpt by Jack Brooks, chairman of the
House Conm ttee on the Judiciary, to assert jurisdictionover thebill.
M . Brooks al so insistedthat an exchange of | etters be pl aced onthe
Report of the Comm ttee on Public Wrks and Transportati on onthe NRA
to menorialize that the NRA was not intended to affect either the
Bankruptcy Code or title 28. Joseph L. Steinfeld, Jr., The Negoti ated
Rat es Act of 1993: Did Congress Sidestep the Bankruptcy Code's Anti -
forfeiture Provisions?, ABI Journal, Vol. XIIl, No. 5, June 1994, at
34.

Aletter witten by Representative M netato Representative Brooks
regardi ng section 9 was submtted into record:

Because of your Conmttee's jurisdictionover Federal courts
and bankruptcy, | recognize your right to request a
sequential referral of H R 2121. However, and in
accordance with your letter, | ampl eased t hat we were abl e
to agree on | anguage cl arifying that we do not intend in
thislegislationto af fects [sic] either the Bankruptcy Code
or thejurisdictionof the bankruptcy courts. Based on our
agreenent, it i s ny understandi ng that youw || not pursue
your request for a sequential referral.

H. R. Rep. No. 359, at 16.
13



application of the NRA. Legislative history supportingthe position of
the United States and the defendants i s providedin astatenment nade to

t he House by Representative M neta:

[We areclarifyinginsection9of thisbill that we do
not intend in this legislation to affect either the
bankruptcy code or the jurisdiction of the bankruptcy
courts, matters over which our commttee does not have
jurisdiction. At present, whenacarrier isin bankruptcy,
and when i n t he course of t he bankruptcy proceedi ng an i ssue
ari ses over which the I CC has particul ar expertise, the
court typically refersthat issuetothe | CCpursuant tothe
doctrine of primary jurisdiction. The | CCdecides that
particular issue, and the ICC s decision is then
i ncorporated by the court intothe overall adjudi cation of
t he bankruptcy case. Nothing in this |egislation would
alter the current statutory franewor k whi ch establ i shed the
respective jurisdictions of the courts and the | CC.

139 Cong. Rec. H9603 (daily ed. Nov. 15, 1993) (statenent of Rep.
M net a, Chairman of the Public Wrks and Transportati on Conmi ttee).
Representati ve Brooks reinforced this interpretation of section 9 by

stating the foll ow ng:

[ T] he Conmittee onthe Judiciary had earlier expressed
concern that HR 2121, the Negoti ated Rates Act of 1993, as
ordered reported by the Comm ttee on Public Wrks and
Transportation, could have been construed to linmt the
jurisdictionof the Federal courts, includingthe bankruptcy
courts. However, . . . M. Mneta has of fered an anendnent
to section 9 of H R 2121 clarifying that nothinginthe
proposed act shall be construedtolimt or otherw se af f ect
the jurisdiction of the Federal courts to nake
determ nations in bankruptcy cases and proceedi ngs.

139 Cong. Rec. H9603 (statenent of Rep. Brooks, Chairman of the
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Committee on the Judiciary).

Moreover, the early | egislative history of the NRA I ndi cates that
it was to be made applicableto carriersinbankruptcy. The Senate
Report stated the purpose of the bill:

The bill, as reported, isintendedto alleviatethe freight

nmotor carrier "undercharge" litigation crisis by

establishing astatutory procedure for resol vi ng di sputes
resulting fromefforts by trustees for bankrupt notor
carriers . . . to collect additional amounts for past

transportation provided .

S. Rep. No. 79, 103d Cong., 1st Sess. 1 (1993).
The House Report, inwhichbill HR 2121 was substituted with the

text of the Senate Bill and anmended, stated a sim | ar purpose for

enacting the NRA:

The purpose of H R 2121, as reported, is to provide a
statutory process for resolving disputes for clains
i nvol ving negoti ated transportation rates brought about by
trustees for non-operating notor carriers for past
transportation services.

H R. Rep. No. 359, 103d Cong., 1st Sess. 7, reprinted in 1993

U S.C.C.A N 2534, 2534.
Since the passage of the NRA, only a fewcourts have ruled in

favor of the trustee' s position. See Cooper v. E.I. du Pont de Nenours

& Co. (Inre Bulldog Trucking, Inc.), 173 B. R 517 (Bankr. WD. N. C.
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1994) . 11
Conversely, there have been several decisions rejecting the

trustee's analysis. See Hoarty v. M dwest Carriers Corp. (Lnre Best

Refrigerated Express, Inc.), 168 B.R 978 (Bankr. D. Neb. 1994); Jones

Truck Lines, Inc. v. Afco Steel, Inc., 849 F. Supp. 1296 (E. D. Ark.

1994); Allenv. I TM Ltd. South, 167 B.R 63 (MD.N C. 1994); Hoarty v.

Bennett Trans., Inc. (Inre Best Refrigerated Express, Inc.), 170 B. R

158 (Bankr. D. Neb. 1994); Jones Truck Lines, Inc. v. Asco Hardware,

Inc., LR-C93-459, 1994 W. 261005 (E. D. Ark., March 8, 1994); Gunport

v. Sterling Press (Inre Transcon Lines), No. CV-94-1248-IH(C. D. Cal .,

March 22, 1994).% See al so Wayne Johnson, The Negot i at ed Rat es Act of

1993, 68 Am Bankr. L.J. 319, 389-95 (Sumrer 1994).
The courts whi ch have hel d t hat t he NRA does not contravene t he

anti-forfeiture clause of 8 541(c)(1) have concluded that the

11 Cases supporting the trustee's position decided after this
opi ni on was rendered i ncl udeJones Truck Lines Inc. v. I XL Mg. Co.,
Inc. (ILnre Jones Truck Lines), 172 B.R. 602, 611 (Bankr. WD. Ark.
1994) ("Section 9 does not render the NRA i napplicabl e i n bankruptcy
cases . . . [however] the provisions of the NRAare unenforceableina
bankr upt cy case because of the anti-forfeiture provisions of 11 U. S. C
8 541(c)(1)(B) (1988).") andRushton v. Saratoga Forest Prods.. Inc.
(Lnre Anericana Expressways, Inc.), 172 B.R 99, 103 (Bankr. D. U ah
1994) ("This court interprets [Section 9] to mean that nothinginthe
NRA shall limt or affect the |law of any bankruptcy proceeding.

12 Cases rejecting the trustee's position decided after the
Court's July 5, 1994 opinion includeNorth Penn. Transfer, Inc. v.
Victaulic GCo. of Anerica, 859 F. Supp. 154 (E.D. Pa. 1994) and Beyer v.
Bend M Il works (ILnre Parker Refrigerated Serv., Inc.), 173 B.R 704
(Bankr. WD. Wash. 1994).
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application of the NRA is not conditioned on insolvency or the
financial condition of the carrier. Rather, these courts have

interpreted the | anguage that the NRA applies only tocarriers "no
| onger transporting property” tomean carriers that have term nated
operations for any reason, without regard to financial condition. Allen

v. I TM Ltd. South, 167 B.R at 66 (" The Rates Act i s not conditi oned

on the i nsol vency or financial condition of thecarrier. It appliesto
carriers "no |longer transporting property' or those who are
transporting property nerely to avoidthe effects of the statute.");

Hoarty v. M dwest Carriers Corp., 168 B.R at 985 ("[T] he "no | onger

transporting property' cl ause does not constitute the equival ent of a
clause term nating the debtor's interest in property based uponthe
“financial condition' of thedebtor. It is not the financial condition
of thecarrier that triggers the termnation of the property interest,
it is the  retroactive application of the NRAthat term nates the

property interest."'®). Further, these courts have | ooked to the

13 The court supportedits hol di ng by provi di ng t w exanpl es of
howt he NRAwoul d apply to carriers "nolonger transporting property'
i n and out of bankruptcy. The court notes that if a carrier ceases
oper ati ons, but does not file bankruptcy, the "nolonger transporting'
property cl ause under Section 2(A) would still apply and the carrier
woul d be unable to pursue its undercharge claim However, the
Bankr upt cy Code woul d not apply to t he nonbankrupt, non-operating
carrier. Therefore, the financial condition of the carrier woul d not
be a factor in applying section 2(A). Conversely, if acarrier files
Chapter 11, decidingingoodfaithto continue operations, it would not
| ose its undercharge claimby virtue of section 2(A). In this
scenari o, the financial condition of the carrier does not term nate or
nodi fy the carrier's right tocontinueto pursue undercharge cl ai ns,

17



| egi slative history behind the NRA, and have found t hat Congress
i ntended to preserve for shippers the benefit of the bargain they
secured when contractingwith acarrier that i s nolonger in operation.

Allen v. ITM Ltd. South, 167 B.R at 66.

Consi dering the plainlanguage of the statute, this Court nust
agreewiththe mgjority of courts which have determ ned that the NRA' s
applicationis not conditioned uponacarrier's insolvent financi al
condi tion. Rat her, as the statute clearly states, the NRA' s
applicationis conditionedonly uponthe carrier nolonger transporting
property. Because financial statusis not aprerequisitetothe NRA's
application, it is not in violation of § 541(c)(1).

V.

The second i ssue before the Court i s whether section 2(e) applies
only to prospective, not pending, clains. Thetrustee argues that the
settl enment provisions of section 2(e) do not apply to t hese proceedi ngs
because there i s no "express conmand” t hat section 2(e) istoapplyto
pendi ng cases.

Section 2(c) of the NRA provi des that the settl enent provisions
found i n subsections 2(b) and (c) "shall apply to all cl ai ns pendi ng as

of the date of the enactnent of this Act. . Strictly interpreted,

and the carrier has identical property rights under the NRA as a
nonbankrupt notor carrier. Hoarty v. Mdwest Carriers, Corp., 168 B.R
at 985.
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because the matters presently before the Court were pendi ng as of
Decenber 7, 1993, the date t he NRAwas enact ed, t hose provi sions of the
NRA ar e undi sput ably appli cabl e.

The trustee' s argunent, however, is that the rate unreasonabl eness
det erm nati on addressed i n section 2(e) is not applicabletothese
pr oceedi ngs because that sectionis not specifically enuneratedin
section 2(c) as applying to all clainms pending as of the date of
enact ment of the NRA. The trustee's argunent is partially correct, as
section 2(e) does not apply to clai ns pendi ng as of Decenber 7, 1993.
Rat her, section 2(e) provides:

[I]t shall be an unreasonabl e practice for a notor carrier

of property . . . to attenpt to charge or to charge for a

transportation service provi ded bef ore Sept enber 30, 1990,

t he di fference betweenthe applicablerate that islawfully

ineffect pursuant toa tariff . . . and the negoti at ed

rate for such transportation service .

Again, a plain reading of this provision clearly sets forth its
applicability to charges for transportati on provi ded bef ore Sept enber
30, 1990. % Because the charges in these adversary proceedi ngs were

for transportation services rendered prior to Septenber 30, 1990, the

referral tothel.C. C. should be anended to i ncl ude consi der ati on of

14 Septenber 30, 1990 was chosen as a cut-off date for renedies
under section 2(e) because Congress felt that until the Supreme Court's
decision inMislinwas wi dely dissem nated, "it was cl early under st ood
that it was t he bankrupt carrier that precipitatedthe situation by
failingtofile anegotiated rate as they had agreedto do.” H R Rep.
No. 359, at 10.
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the issues provided for under section 2(e).

VI .

The third issue before the Court is whether retroactive
appl i cation of the NRAwoul d viol ate t he Equal Protection d ause of the
Fifth Amrendnent tothe United States Constitution. The trustee argues
t hat the NRA constitutes ataking under the Fifth Arendnent because t he
estate' s property right, the cause of acti on for an undercharge cl aim
has been reduced and/ or elim nated by the retroactive application of
t he NRA.

The noder n approach t aken by courts regardi ng conmrer ce power of
Congress is to give extrene deference to a concl usi on by Congress t hat
it has authority under the Comrerce Cl ause to enact a particul ar
regul ati on where thereis arational basis for the regul ati on and when
t he purpose of the regulation is to achieve a legitimte end.
Retroactive |l egislation that adjusts the burdens and benefits of
economc lifeis presuned constitutional, andit is the trustee's
burden to show that the NRA is arbitrary and serves no rational

| egi sl ative purpose. See Costantinov. TRW Inc., 13 F. 3d 969, 976

(6th Cir. 1994).

[ T] he strong def erence accorded |l egislationinthe field of
nati onal econom c policyis noless applicabl e when that
legislationis appliedretroactively. Providedthat the
retroactive application of a statute i s supported by a
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legitimate | egi sl ati ve purpose furthered by rati onal neans,
j udgnent s about the wi sdomof such | egislationrenmainwthin
t he excl usi ve provi nce of the | egi sl ati ve and executi ve
br anches.

ld. (quotingPensionBenefit Guar. Corp. v. RA Gay &Co., 467 U. S.

717, 729-730 (1984)).

The | egi sl ative history of the NRA provi des a sound basi s for the
concl usi on t hat Congress' enact nment of the NRAwas not arbitrary, and
i ndeed served arational | egislative purpose - haltingthe outrageous
litigationcosts of bankruptcy trustees pursui ng undercharge clains in
carrier cases. The NRA seeks to resol ve an on-goi ng cri si s involving
billions of dollars inundercharge cl ai ns by debt or notor carriers.
Congress found that this crisis has had a negative inpact oninterstate
comerce. H R Rep. No. 359, at 8.

Moreover, inUnited States v. Security | ndus. Bank, 459 U.S. 70

(1982), the Suprene Court held that Congress may pass a | aw whi ch
retroactively elimnates property rights, if the statute explicitly
statesthat it appliesretroactively. Accordingly, this Court will not
di scuss whet her t he NRA constitutes ataking under the Fi fth Anendnent
and wi || presune that the statuteis constitutional because Congress
has explicitly stated that the NRA applies retroactively.

Mor eover, the Court finds that the trustee has fail ed to showhow
the NRAis arbitrary and serves no rational | egislative purpose. The

extensive l|legislative history of the NRA clearly denonstrates
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ot herw se.

VIT.

Finally, the trustee contends that Congress, by overturningthe
Suprene Court's decisioninMislinand enacting the NRA, violatedthe
separation of powers doctrine of the United States Constitution.

Al t hough i n a general way the Constitution provides that each of
t he t hree branches of governnment should be free fromcontrol by the
ot hers, the Constitution does provide for a checks and bal ance control .
Under this divisionof authority, Congress i s enpowered to overrul e any
Suprene Court deci sion, other than one turning upon aninterpretation
of a constitutional provision, by enacting|legislation. See, e.qg.,

Patterson v. MclLean Credit Union, 491 U S. 164, 172-73 (1989). 1In

fact, the Supreme Court inMaislinrecognized Congress' abilityto

| egislatively overrule its decision.

| f strict adherence to 88 10761 and 10762 as enbodied in t he
filedrate doctrine has becone an anachroni smi n t he wake of
the MCA it istheresponsibility of Congress to nodify or
elimnate these sections.

Maislin, 497 U. S. at 135-36.

Accordingly, Congress' actions in drafting and enacting

| egi slation overturning theMislindecisionisnot inviolationof the
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Separ ati on of Powers Doctrine. The trustee's argunent i s wi thout
merit and if adopted by this Court, would prohibit Congress from

enacting renmedi al |egislation and regulating interstate conmerce.

VITT.

In conclusion, the Court holds:
First, section 9 of the NRA does not contravene the anti -
forfeiture provisionof 11 U S.C. 8 541(c) (1), because section 9 does

not conditionits applicability on the financial condition of the

carrier.

Second, section 2(e) of the NRAspecifically provides that it
applies to any charges for transportati on servi ces rendered before
Sept enber 30, 1990. Therefore, this provisionappliestotheclains
presently before the Court.

Third, the Court finds that the NRAis constitutional because the
trustee has failed to show how the NRA is arbitrary and irrational.

Fi nal |l y, enactnent of the NRA does not vi ol ate t he separati on of
power s doctrine as provided for inthe United States Constitution.
Through its | egislative power, Congress can overturn or nodi fy any
United St at es Suprene Court deci sion, other than one turni ng on an

interpretation of a constitutional provision.

Therefore, this Court concludes that it should anendits referral

23



tothe I.C.C. to include any and all applicable issues under the NRA.

STEVEN W RHODES
U. S. BANKRUPTCY JUDGE

Ent er ed:
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